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Sexual Abuse Claims (Continued)
voluntarily assumed the additional responsibilities of a cus-
todian towards the child.” /d.

Ultimately, the Doe court chose dictionary definitions to
aid them in their analysis, defining “custody” as “control of
a thing or person with such actual or constructive posses-
sion as fulfills the purpose of the law or duty requiring it,”
and “custodian” as “one that guards and protects and main-
tains.” Doe, 2005 Ill. App. 3d LEXIS at 36-37 (citing
Webster’s Third New International Dictionary at 559). After
surveying these definitions for the various forms of “cus-
tody,” the First District held that America “did not have ac-
tual or constructive possession of [the plaintiff.]” Doe, 2005
1. App. LEXIS 803 at 37. America was “half way across
the country” from the plaintiff and did not assume any of the
responsibilities attendant in acting as a custodian. /d. Be-
cause the court found there was no custody, step two of the
special relationship analysis, whether the attack was fore-
seeable, was not addressed.

Doe clarifies 314(A)(4)’s “special relationship™ analysis
by providing a definition where there had previously been
none. This definition signals that there is not an implicit cus-
todial relationship, but rather a defendant must have exerted
control over the guardianship or safety of a plaintiff.

Voluntary Undertaking

The plaintiff’s final theory on appeal was the “voluntary
undertaking” exception provided by Restatement (Second)
of Torts Section 324A. The plaintiff argued that America
voluntarily assumed a duty to protect him by virtue of en-
gaging “in a range of activities designed to prevent sexual
abuse.” Doe at 38. Specifically, the plaintiff pointed to the
single mention of child abuse contained in the Standards of
Practice and the five-year review.

In its analysis, the court reiterated the basic tenets of the
voluntary undertaking doctrine. Namely, that duty, in any
voluntary undertaking scenario, must be limited to scope of
the undertaking. Doe at 39, citing Chelkova v. Southland
Corp., 331 I11. App. 3d 716, 722 (1st Dist. 2002). The court
further noted that Illinois public policy supports a “narrow
construction of voluntary undertakings.” Id., citing
Jakubowski v. Alden-Bennett Construction Co.,327Ill. App.
3d 627, 641 (1st Dist. 2002). The court also discussed the
importance of the distinction between misfeasance and non-
feasance. Allegations of nonfeasance “cannot be a basis for
tort liability to a third party under a voluntary undertaking
theory.” Jakubowski, 347 Ill. App. 3d at 640. The Doe court
found that the plaintiff’s allegations were ones of nonfea-
sance. As a result, summary judgment would have been
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proper “on this basis alone.” Doe, 2005 Ill. App. 3d LEXIS
803 at 41.

The plaintiff relied extensively on the analysis provided
by Platson, 322 111. App. 3d at 140. Platson involved a claim
of voluntary undertaking made by a high school student. The
student was sexually abused by a fellow employee while
employed in a work-study program. However, in Platson,
the employer had entered into an explicit agreement with
the school district whereby it agreed to supervise students at
all times. This was the crucial distinction for the Doe court,
as there was no agreement between America and their local
affiliate whereby America undertook to supervise or protect
the plaintiff.

“Ultimately, the Doe court chose
dictionary definitions to aid
them in their analysis, defining
‘custody’ as ‘control of a thing
or person with such actual or
constructive possession as fulfills
the purpose of the law or duty
requiring it,” and ‘custodian’ as
‘one that guards and protects

and maintains.’”

The court also analyzed a number of franchisee/franchisor
cases as “illustrative on when a voluntary undertaking will
be found and when it will not.” Doe, 2005 I1l. App. 3d LEXIS
803 at 42. Again, the level of control exerted by the franchisor,
or national organization, was the linchpin of the court’s analy-
sis. In those cases where Illinois courts found no voluntary
undertaking, the national had no mandatory safety policies
or procedures in place. Not only were there no mandates
regarding safety programs, but the local franchisee was ulti-
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mately free to fashion its own safety procedures and decide
upon their implementation as it saw fit. See, Chelkova, 331
I1l. App. 3d at 725 and Castro v. Brown's Chicken & Pasta.
Inc., 314 111. App. 3d 542, 732 N.E.2d 37, 247 1ll. Dec. 321
(1st Dist. 2000).

In cases where a voluntary undertaking of duty was found,
the control asserted by the franchisor was much greater. The
creation of a dedicated corporate branch or committee re-
sponsible for safety or security was universally present. Train-
ing and subsequent safety inspections designed to check se-
curity standards could also create a voluntary duty, as could
creating a “Bible” of required procedures. See, Decker v.
Domino's Pizza, Inc., 268 111. App. 3d 521, 644 N.E.2d 515,
205 I11. Dec. 959(5th Dist. 1994) and Martin v. McDonald s
Corp., 213 1ll. App. 3d 487, 572 N.E.2d 1073, 157 1lI. Dec.
609 (1st Dist. 1991).

The Doe court found no voluntary undertaking, finding
the facts “more akin to Chelkova and Castro.” Doe, 2005 111.
App. 3d LEXIS 803 at 45. America did not implement any
mandatory programs and did not create a “Bible” containing
required procedures. Of the utmost importance was the fact
that the local affiliate “was responsible for running its day-
to-day operations and to adopt child protection or sexual
abuse prevention policies as it deemed necessary.” /d.

Conclusion

The Doe case provides a valuable road map for liability
defenses. By understanding and aggressively pursuing the
evidence necessary to support these defenses, counsel can
position the national organization for dismissal. Without the
national defendant, the case decreases in value and the local
agency’s defense position is optimized. A carefully consid-
ered and coordinated defense strategy along such lines can,
therefore, defuse the common dangers presented by sex abuse
claims.
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